L 3

SCHOOL MEDICAID

ices Group, LLC
6
77 3.

www.rokayservices.com



June 2018 — School Medicaid Improvements

Duplicating Positive School Medicaid Initiatives
There are a few actions that have been taken throughout the country that, if promulgated
nationwide, could have a profound positive impact on the School Medicaid program. This
positive impact could include:

e Removing barriers to full participation
e Steep reduction in paperwork and administrative time
e Increase in program compliance

Removal of Administrative Barriers

The California State Legislature passed a bill in 2001 which contained a provision directing its
State Department of Health Care Services to: “ldentify any barriers to local education agency
reimbursement...and describe the actions that have been, and will be, taken to eliminate them”.
Thus, the California DHCS has a standing mandate to identify and remove, where possible,
barriers to school district participation in the state’s School Medicaid (Medi-Cal) program.

There is no doubt that the California Legislature still intends for school district (LEAs) to remain
fully compliant with Medi-Cal and Department of Education regulations in their participation.
However, this type of bill (signed into law by the governor on Oct. 9, 2001), certainly sets the
tone for the importance of the School Medicaid program as well as an acknowledgement that
public schools are different than other healthcare entities (hospitals, nursing homes, etc.).

A copy of this bill can be found at: http://www.leginfo.ca.gov/pub/01-02/bill/sen/sb _0201-
0250/sb 231 bill 20011010 chaptered.html

Elimination of Physician Referral/Prescription

The Ohio Legislature passed a bill (signed by the governor) in December 2016 that defines
licensed physical therapists, occupational therapists, audiologist, and speech-language
pathologists as practitioners of the healing arts. This allows them to provide the referral for
Medicaid reimbursable services by signing a student’s individualized education plan. This
prevented the Ohio Department of Medicaid from requiring a separate and additional physician
prescription/referral for these services. Although we are not aware that the Ohio Dept. of
Medicaid was planning to require physician prescription, several other states DID make this
change which added significant administrative overhead for local school districts and State
Medicaid agencies (not to mention physicians). If other state legislatures were to implement
this same action (or if CMS were to make a global guidance announcement similar to the change
in free care guidance), several states would eliminate what today is an almost-overwhelming
administrative burden.

A copy of the enrolled bill can be found at: http://search-
prod.lis.state.oh.us/solarapi/vl/general assembly 131/bills/hb89/EN/05?format=pdf
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Advocating for Changes to the School Medicaid Program Nationwide
There are several significant and potentially unnecessary administrative burdens placed on LEAs,
SEAs, and State Medicaid agencies as part of the School Medicaid program nationwide. Each is
listed below along with suggestions for updates. Removal of these barriers would increase
program compliance, relieve agencies (local and state) of significant administrative barriers,
reduce/eliminate unnecessary regulation, and return significant revenue to the School Medicaid
program.

Third Party Liability

Pursing third party liability (TPL) responsibilities adds a huge amount of work to either the LEA (if
the state follows the cost avoidance methodology) or the SEA (if the state utilizes the pay-and-
chase methodology) for not much return. Why? Because, almost unanimously, insurance
organizations (including MCOs) will not reimburse costs incurred in delivering school-based
services; their rationale being that schools must provide these services for free.

Why then are states burdened with this requirement? CMS requires this of all other healthcare
providers (hospitals, clinics, nursing homes, etc.) and does not make an exception for school
districts even though pursuing TPL in the School Medicaid program returns little to no money to
CMS.

CMS states that they will grant waivers to individual states if the states can show that the cost of
pursuing TPL adherence is prohibitive. Regardless of whether single states have waivers,
pursuing TPL adherence is cost-prohibitive to ALL states because of the aforementioned
approach by insurance organizations.

Possible courses of action:

1. If any states have been granted TPL waivers, have CMS create a packet of information of
what information was required to get those waivers, send them to all states, and hold a
series of online workshops to help all states submit waiver packets

2. CMS perform an insurance organization survey to ascertain that indeed insurance
organizations have no intention of ever paying for school-based services. After verifying
this position, CMS grant an exception to TPL pursuit for all state School Medicaid
programs (similar to their global change in “free care” guidance from 2014)

Option #1 would require a significant amount of work on behalf of each state (that doesn’t
currently have a TPL waiver) as well as CMS to prepare information for the states and then to

review and approve each submitted waiver.

Option #2 would require work on behalf of CMS but much less than option #1. Option #2 could
be implemented much quicker and simply.

Parental Consent

LEAs spend more time on parental consent issues than any other component of their School
Medicaid program. Parental consent generates more questions and confusion in our workshops
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and presentations than any single School Medicaid issue. Some examples of the confusion
include:

e Ata 2017 workshop with all LEA School Medicaid coordinators, one person, speaking for
the entire group said, “We were told that we need to get a new parental consent if an
IEP changes.” Incorrect guidance from either the federal or state levels.

e Inacompanion FAQ document with the USDE final regulations in February 2013, the
FAQ document said that parental notification could be emailed to parents (see
attachment section). However, in February 2014 (one year later), in a letter from Dr.
Melody Musgrove to Ms. Jennifer Pardus, the USDE said that school districts must
provide “parents a printed copy of the notification.” (see attachment section)

e Inthe 2017-2018 school year, a US state department of education began requiring a
separate parental consent for every reimbursable service that was listed on a student’s
IEP (if a student had 3 reimbursable services, the school district was required to obtain 3
parental consents). This guidance was later rescinded after an outcry from LEAs.

When parents enroll their children in Medicaid or CHIP programs, they intend that the
healthcare providers will submit billing information — along with confidential information — to
the Medicaid agency in their state. If they take their child to a healthcare provider outside of
the educational system, they expect the provider to send personal information about their child
to the Medicaid agency for billing/reimbursement. Why then are LEAs required to procure a
“special” parental consent before submitting claims to Medicaid?

It is because documentation of medical services provided in a school setting is classified legally
as “educational” records. Confidentiality of educational records is covered by FERPA. FERPA
states that before an LEA may disclose these educational records, they must have written
parental consent. Even if state Medicaid agencies have received a blanket consent from parents
to submit confidential information for billing, school districts need to obtain another FERPA-
guided consent. This is redundant and is one of the greatest barriers to school Medicaid
participation.

IDEIA 2004 also states a requirement for parental consent before LEAs may submit claims.
However before IDEA 2004 was enacted, USDE, in several opinion letters, reminded schools to
follow FERPA guidelines in their participation in school Medicaid. The parental consent
requirement in IDEA 2004 seems to be a regulatory “reminder” to LEAs to get consent as
required by FERPA. It would make no sense to create a duplicate regulation. However, there
are school districts that treat it as a separate consent which adds even more overhead. In
essence, parents in this situation end up granting consent three separate times (to the Medicaid
agency, the school district to satisfy FERPA, and the school district to satisfy IDEIA 2004).

Possible courses of action:

1. FERPA lists several exceptions to the consent requirement when LEAs disclose
educational records. The first, easiest, and most sweeping course of action would be to
work with the US Congress to add an exception to FERPA. This exception would
recognize that parents expect their children’s information will be sent from any
healthcare provider to the state Medicaid agency for the purpose of paying claims. This
exception would also maintain the ability for parents to rescind consent in writing. This
exception would recognize that the student information is still classified as educational
records (not medical records).
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2. One of FERPA’s exceptions is listed at 99.31(a)(5)(i)(B). This section states that
disclosure without parental consent is allowed if a US State adopts a statute that allows
it. The specific language is: The disclosure is to State and local officials or authorities to
whom this information is specifically (B) Allowed to be reported or disclosed pursuant to
State statute adopted after November 19, 1974, subject to the requirements of § 99.38.
Section 99.38 has two provisions which must apply to any such state law:

a. 99.38(a) begins “If reporting or disclosure allowed by State statute concerns the
juvenile justice system”. However, a state law that allowed disclosure of
educational records to the State Medicaid agency would not have to do with the
juvenile justice system and so this provision would not apply

b. 99.38(b) states that “The officials and authorities to whom the records are
disclosed shall certify in writing to the educational agency or institution that the
information will not be disclosed to any other party, except as provided under
State law, without the prior written consent of the parent of the student. _This
provision would need to be followed.

Option #1 would be the cleanest and easiest solution as it would apply universally. FERPA was
introduced in 1974 and there have been several amendments/changes over the years. It is not
unprecedented for Congress to add such an exception. It would require finding sponsors and
enough support in the US Congress.

Option #2 would probably have quicker success in specific states. However, it is likely that some
US States would never adopt such a state statute depending on the politics of the State.

Random Moment Time Study (RMTS)

Although US States implement their cost reimbursement methodology differently, many utilize a
random moment time study (RMTS) component. In many instances, this is a centrally-managed
program. Under this type of RMTS implementation, thousands of emails are sent from a central
location to providers throughout the state. The responses are manually reviewed and coded by
human analysts. The data is then compiled to determine an average of the percentage of time
providers are providing direct service to students.

All this work costs a lot of money. That money comes out of the Medicaid program and is used
for administrative contracts rather than healthcare reimbursement. It also does not allocate
specific costs to individual school districts but applies a general average, defeating the purpose
of allocating based on actual costs.

And RMTS is a problem-plagued approach. In five of their most recent School Medicaid audits,
the HHS OIG reports major problems with the RMTS approach:

e Texas (Aug 2017) — https://oig.hhs.gov/oas/reports/region6/61400002.pdf

e Mississippi (Mar 2017 ) — https://oig.hhs.gov/oas/reports/region4/41500103.pdf
e New Jersey (Nov 2017) — https://oig.hhs.gov/oas/reports/region2/21501010.pdf
e Michigan (Sep 2016) — https://oig.hhs.gov/oas/reports/region5/51300056.pdf

e Alabama (Jul 2016) — https://oig.hhs.gov/oas/reports/region4/41300094.pdf
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